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Legal Desk
Log Salvage in B.C.  –  Changing Tides?

Marine log salvage in B.C. is a minefield of political, economic and environmental debate.  It is one of the most controversial marine industry topics currently at hand in B.C., pitting beachcomber against timber-company, and small industry against government.  
It is at the request of a reader that this month’s Legal Desk will highlight the current regulatory framework for marine log salvage in B.C., and explain why at least two court cases, currently before the B.C. Supreme Court and the Federal Court of Canada, could change the way marine log salvage is regulated in B.C. 

Areas of Law Governing Log Salvage
The salvage of logs along the B.C. coast is governed by at least three areas of law:  criminal, civil law, and regulatory law.
Criminal law is the law of claims by the state against a person for a wrong against another person or society as a whole, such as trespass or theft.  Canada’s criminal legislation is the Canada Criminal Code (“CCC”).  Section s. 339 of the CCC provides that anyone is guilty of an offence who, without the permission of the owner, takes, receives, purchases or sells, or fails to deliver up to the owner upon request, any timber that is found adrift or cast ashore.  However, the owner of a drift log can, in most cases, only be ascertained by a timber mark on the log.  Where there is no timber mark or other means of identifying who the owner might be, and the log is not found within a booming grounds or as part of a raft, a criminal conviction for taking a log is unlikely because the mental intent of depriving the owner of the log cannot be established (this mental intent, or mens rea, is a necessary ingredient to any crime).
Civil law is the law of claims between private parties, such as the beachcomber and the owner of the salved property.  The Crown can also be a party to a civil law suit. Civil law states, generally, that the finder of a drift log is the finder of lost property, and would be deemed to be the owner of a log salvaged except against persons who can show better title.  In the case of marked logs, the person with better title would be the registered mark owner – and although the salvor would not have ownership of the log, they would have a claim against the owner for salvage of the log.   It is this claim for salvage that the B.C. Provincial government has attempted to regulate by a scheme under the Forest Act and its Regulation, as discussed below.  For unmarked drift logs, the Ministry of Forests has maintained, for many years now, that these logs are deemed to be the property of the Crown -  it follows that any claim for salvage must be made against the Crown.  In the author’s opinion, the Crown’s position on their deemed ownership of unmarked logs is not supported in law, and will at some point be challenged.
This brings us to the focus of this article, the current Provincial regulatory framework for log salvage, and its tenuous position in light of recent and pending litigation. 
The Current Provincial Regulatory Framework for Log Salvage

It was in the early 1950s that the B.C. Provincial government implemented a system of licences and permits to regulate the salvage and selling of logs found along parts of the West Coast.  Part 9 of the Forest Act (Marine Log Salvage) and the Log Salvage Regulation for the Vancouver Log Salvage District, provide an arrangement where the Minister of Forests can establish a log salvage district, and whereby he can issue permits to persons who intend to salvage logs in the district, and to issue a licence to a person to accept the delivery of logs salvaged by permit holders.  
In the history of the legislation, the only log salvage district the Minister has created (to be governed by the Regulations) is the Vancouver Log Salvage District.  The waters of this District stretch southeast from Cape Sutil (northern end of Vancouver Island), along the inside of the Island, past Vancouver, around Victoria to about Sooke Basin. Areas outside this Distrcit are not governed by Regulation. It is an offence under to salvage or receive logs in the District without a permit or a license.  The regulatory fine for salvaging without a permit is $173.  

In the history of the legislation, the Minister has issued one log salvage licence (for receiving salved logs), which has been granted to Gulf Log Salvage Association, a co-operative of timber companies, insurance companies, transportation companies, log brokers and others.  

“The Regulation divides salvaged logs into two categories: salvaged logs for which an owner may be identified, and other logs for which no owner can be identified. If the owner in the first category claims the logs, a sale to the owner is negotiated or arbitrated. If the owner fails to claim the logs within three working days then the licensee is deemed to be the owner and is required to dispose of the logs at "the highest price reasonably obtainable." Similarly, in cases where an owner cannot be identified, the licensee is also required to dispose of the salvaged logs at "the highest price reasonably obtainable."  This statement, by Justice Ralph of the B.C. Supreme Court, highlights nicely one of the issues at stake in two current court cases that challenge the workings, and the very underpinnings, of the Provincial regulatory system governing log salvage.
Ogden v. Gulf Log Salvage Cooperative Association (B.C. Supreme Court)
Ogden v. Gulf Log Salvage is a class action law suit (a law suit brought in the name of one person, by many plaintiffs with the same claim) claiming that the sole marine log salvage licencee, Gulf Log Salvage (“GLS”), has not disposed of salvaged logs at “the highest price reasonably obtainable” and has failed to assess compensation to individual salvors accordingly, as required by Regulation.  The plaintiffs also claim that GLS has failed to report to the Provincial government regarding its activities, and that the Provincial government, being aware of these shortcomings by GLS, breached a duty to the salvors and is therefore liable for damages. 
This court action represents a challenge to the way both the sole licencee for salved logs, and the Provincial government, have operated under the currently regulatory framework.  As with any class action, this action must be “certified” by the Court to proceed as a class action before it can continue.  Although this certification has not yet occurred, the plaintiff’s won an early victory by having the Provincial government added as a defendant for their alleged role in not monitoring Gulf Log Salvage in their responsibilities to obtain “the highest price reasonably obtainable” and pay salvors accordingly.
Early Recovered Resources v. the Minister of Forests et al
Unlike the Ogden v. GLS case, which is about the GLS Association and the Provincial governments’ alleged failings to abide by statutory duties, Early Recovered v. the Minister of Forests is about the constitutionality of the provincial system governing log salvage.  In other words, whereas the Ogden case challenges the way marine log salvage is being regulated by the Provincial government, the Early Recovered case challenges whether the Provincial government can regulate marine of salvage at all. This is because marine salvage, be it of a log, a vessel, or cargo, has historically been regarded as a topic exclusively within the jurisdiction of the Federal government – which prevents the Provincial government from regulating it, as they have.

In this respect, Early Recovered Resources is a very significant case in Canadian maritime law, a case which could represent the disintegration of marine log salvage regulation as we know it.  Both the Ogden case and the Early Recovered Resources case are in the earliest stages of litigation. It is foreseeable that the Early Recovered case, and its constitutional challenge to Provincial regulation of marine log salvage, may proceed to the Supreme Court of Canada in 3 to 7 years time.  

Being an important and evolving topic, the Legal Desk will update readers on the progress of these cases, and log salvage law in general, in later issues of Marine Life.
Darren Williams is a former fisherman and lawyer with the marine law firm of Williams & Co., located in the B.C. Maritime Museum at 28 Bastion Sq,, Victoria, B.C.  He can be reached for comment or question at dw@MarineLaw.ca or at 250-478-9928.
